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BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Samuel F. Meyer appeals from a judgment of conviction 
of the Honorable Kevin Thomas Duffy, United States Dis¬ 
trict Judge for the Southern District of New York, filed 
April 8, 1975, sentencing him to imprisonment and proba¬ 
tion after his plea of guilty to six counts of mail fraud. 

Indictment S74 Cr. 1182, filed December 18, 1974, in 
nine counts, charged Meyer, between August 1, 1972 and 
August 3, 1973, with having devised a scheme to obtain 
money and property by fraud and having used, or caused 
the use of, the mails on nine separate occasions to further 
that scheme in violation of Title 18, United States Code, 
Section 1341. On January 7, 1975, Meyer entered a plea of 
guilty to Counts One, Two, Three, Six, Seven and Eight of 
the indictment. On April 8, 1975, Judge Duffy sentenced 



Meyer as follows: five years’ imprisonment on Count One 
and five years’ imprisonment on Count Two, the sentences 
to run consecutively with each other and with a New Jersey 
sentence Meyer is now serving; and five years’ probation on 
Counts Six, Seven and Eight to be served concurrently fob 
lowing completion of the sentence of imprisonment. On 
Count Three, the Judge imposed a term of five years’ im¬ 
prisonment concurrent to the sentence on Count One. 

On appeal, Meyer seeks review of the sentence imposed 
by the District Court. 

Statement of Fact* 

The offenses for which Meyer wus indicted involved the 
use of a shell corporation which had no assets or income 
as a device for defrauding numerous legitimate businesses. 
Meyer incorporated the shell corporation, l uion Mart Cor¬ 
poration, in Delaware on September 27, 1972, and soon 
thereafter set up shop in a small office on Wall Street. 
Using a fictitious name, Meyer opened a checking account 
for Union Mart at the First National City Bank (FNCB). 
Through phone calls and a confirmatory letter on Union 
jiart stationery, Meyer obtained blank checks from I' N( B 
without making an opening deposit. The checks were mailed 
to Union Murt, and within days (he Union Mart account was 
more than $14,000 overdrawn. Most of the money went to 
Meyer himself. No funds were ever deposited in the Union 

Mart FNCB account. 

When in mid-October 1972 Meyer could no longer draw 
checks on the FNCB account, he engaged a Wilmington, 
Delaware answering service to list a number for, and to 
answer calls directed to, a bogus entity known us American 
Trust Co. Meyer then lagan giving American Trust Co. 
and its purported telephone number as a reference when 






seeking credit for I'nion Mart. When calls were made to 
the American Trust Co. answering service number, the 
operator would go through the motions of taking the neces¬ 
sary information so that the call could be returned by an 
American Trust Co. officer. The operator would then relay 
the message to Union Mart in New York, and ostensible 
officers of American Trust Co. would return the call and 
falsely state that Union Mart was a company with a sub¬ 
stantial bank balance. As a result of the false credit rating 
phase of his scheme, Meyer left numerous businesses holding 
unpaid bills for goods and services totalling approximately 
|50,000 and, by use of the mails, attempted to secure addi¬ 
tional goods and services. 

On January 7, 1975, prior to Meyer's guilty plea, the 
Government outlined Meyer's scheme. During his plea, 
Meyer admitted that he had set up Union Mart that he had 
opened the account at FNGB and that he had cashed checks 
drawn on the account without ever putting in any money 
to cover them (Tr. of Jan. 7, 1975, at 2-10).* 

At appellant’s sentencing on April 18, 1975, the District 
Judge, on the basis of a comprehensive pre-sentence report, 
observed that appellant had shown himself to be totally 
incorrigible and pointed out that, “Just the list of your 
former crimes and your former violations of proltation and 
your former failures to accept the opportunities which you 
had goes on for altout seven and a half or eight pages” 
(Tr. of April 8, 1975, at 11). Judge Duffy then imposed 
the sentence from which Meyer now appeals. 


* Meyer was advised that the maximum sentence on each 
count he pleaded guilty to was five years’ imprisonment and or a 
|10,000 fine (Tr. of Jan. 7, 1975, at 8). 
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ARGUMENT 
POINT I 

The Offenses Charged in the Six Counts For 
Which Appellant Stands Convicted Were Separate 
and Were Neither A Continuing Offense Nor Merged, 
and Therefore Separate Sentencing Was Proper. 

Meyer argues that the six counts of the indictment to 
which he pled guilty arose out of a single transaction or 
scheme and therefore the imposition of a separate sentence 
on each count was improper. The thrust of this argument 
is that since various included offenses have been held 
to “merge" in cases arising under the Federal bank robbery 
statute, 18 U.8.C. § 2113, and the National Firearms Act, 
2« U.8.C. § 5861(c), (d) and (f), a similar result should 
be reached in considering repeated offenses under the Fed¬ 
eral mail fraud statute, 18 U.8.C. § 1341. This argument 
misperceivee the basis for the merger cases and is unsup¬ 
ported by any significant authority. 

Congressional intent is the critical factor in determining 
whether separate sentences may be imposed for violations 
of separate statutory provisions arising out of a single 
transaction.* * * § Thus, Sullivan v. United States, 485 1* —d 
1352 ( 5th Cir. 1973), and United States v. Mackey, 474 
F.2d 55 (4th Cir.), cert, denied, 412 U.S. 941 (1973), cited 
by Meyer, are merely extensions of the well-settled teaching 
that Congress did not intend to pyramid the penalties un- 

* Furthermore, it is plain that the concept of a single “trans¬ 
action” cannot be stretched to include Meyer’s scheme, which 

lasted many months and took in numerous victims. If Meyer s 

argument were accepted, consecutive sentences under 18 U.S.C. 

§ 2113 could not be imposed, for example, for multiple bank rob¬ 
beries where the robber was grandiose enough to have a “single 
scheme.” 
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der the Federal bank robbery statute. See Prince V. United 
Staten, 352 U.8. 322 (1957). Similarly, United Staten V. 
('lements, 471 F.2d 1253 (9th Cir. 1972), a firearms case 
which Mever also cites, was a case where the result turned 
on statutory construction. Id. at 1254. Since there was 
no indication on the face of the National Firearms Act 
^hat , Congress intended to allow multiple punishments for 
the several offenses generated by a single act of illegally 
making a firearm, Clements held that the imposition of three 
consecutive ten-year sentences was legally impermissible. 

The Federal mail fraud statute, 18 U.S.C. § 1341, is a 
separate statute with its own legislative and judicial his¬ 
tory. Its proper construction obviously cannot l»e gleaned 
from authorities pertaining to unrelated statutes and of¬ 
fenses. The purpose of Congress in enacting the mail fraud 
statute was to punish, not simply fraud, but une of the 
mails for the purpose of executing a fraudulent scheme. 
Budders v. United States, 240 U.S. 391, 393-394 (1910). 
Consequently, it has long been recognized that each mailing 
in furtherance of a fraudulent scheme constitutes a sep¬ 
arate offense. Badders v. United States, supra; In re 
Henry, 123 U.S. 372, 374 (1887); United States v. Maekay, 
491 F.2d 016, 623-24 (10th Cir. 1973), cert, deniea, 416 
U.S. 972 (1974); United States v. Anderson, 406 F.2d 
1300 (8th Cir. 1972); Mitchell V. United States, 142 F.2d 
480 (10th Cir. 1944), cert, denied. 323 U.S. 747 (1944); 
United Staten ex rel. Bernstein V. Hill, 71 F.2d 159 (3d 
Cir. 1934).* Thus, to consider each mailing a separate 

•The Federal mail fraud statute has been recodified and 
amended in minor ways over the years, but Congress has not 
indicated the slightest disagreement with the holdings of In re 
Henry, supra; Badders V. United States, supra, and their progeny. 
The statute construed in Badders, codified as 38 U.S.C. §888 
(1946 ed.), was unchanged until the 1948 recodiflcation of Title 
18, when it was renumbered as § 1841 and streamlined by the 
deletion of anachronistic references to particular frauds such as 
“sawdust swindles." “green articles,” and "green cigars.” The 
recodification did not alter the meaning of the statute. See 
Reviser’s Note to 18 U.S.C. § 1841. 



offense is not to create an “arbitrary distinction,” as Meyer 
argues, between mail fraud aud other crimes, but to effec¬ 
tuate the longstanding determination of Congress to deter 
the use of the United States mails for the purpose of per¬ 
petrating frauds on the public.* 

POINT II 

The District Judge Did Not Abuse His Discretion 
in Imposing Consecutive Sentences. 

Meyer argues that the District Judge abused his discre¬ 
tion in imposing a sentence which he contends was exces¬ 
sive and constituted cruel and unusual punishment. This 
claim is utterly without merit. 

It is well-settled that, absent extraordinary circum¬ 
stances, a Court of Appeals is without power to review 
a sentence which is within permissible statutory limits. 
See United States V. Titcker, 404 U.S. 443, 446-47 (1072); 
Gore v. United States, 357 U.S. 386, 393 (1958); Block- 
burger v. United States, 284 U.S. 299, 305 (1932); United 
States X. Brown, 479 F.2d 1170, 1172 ( 2d Cir. 1973); 
United States v. Dawson, 400 F.2d 194, 200 (2d Cir. 1968) ; 
cert, denied, 393 U.S. 1023 (1969); United States X. Lo 
Dura, 274 F.2d 57, 59 (2d Cir. 1960); Roth ”. United States. 
255 F.2d 440, 441 (2d Cir.), cert, denied, 358 U.S. 819 
(1958). Appellate review of sentences is limited to rare 
cases such as those in which a District Court has con¬ 
sidered impermissible factors, see United States v. 
Tucker, supra; Marano v. United States, 374 F.2d 583 
(1st Cir. 1967); United States v. Wiley, 278 F.2d 500 (7th 

* Indeed, Meyer candidly acknowledges that his assertion that 
separate mailings should be treated as a single offense is against 
the weight of authority in this Circuit. See United States v. 
Dioguardi, 492 F.2d 70, 33 (2d Cir.), cert, denied, 419 U.S. 873 
(1974). 



('ir. 19(H)), or lacked an accurate understanding of the full 
range of sentencing options. See United Staten v. Slutski/. 
514 p.2d 1222 (2d Cir. 1975); United Staten v. Wilson, 450 
F.2d 495 (4th Cir. 1971).* No such extraordinary cir¬ 
cumstances exist here, and the sentence imposed below 
should not he disturbed.** 

However, even assuming that this Court had power to 
review the sentence imposed, the District Court did not 
abuse its discretion in sentencing Meyer as it did. Even 
assuming arguendo that a District Judge should exercise 
restraint in imposing consecutive sentences for offenses 
which might l>e considered part of a single course of con¬ 
duct, the record in this case amply reflects a sensitive 
and responsible approach toward sentencing. Meyer’s fraud 

* In United States V. West Coast News Co., 357 F.2d 855 
(6th Cir. 1966), the Court of Appeals expressed an opinion that 
the sentence of 25 years in an obscenity case was severe but 
rather than finding an abuse of discretion suggested that the Dis¬ 
trict Court entertain a motion for reduction of sentence under 
F.R. Crim. P. 35. 357 F.2d at 865. West Coast News Co. was 
later reversed sub nom., Aday V. United States , 388 U.S. 447 
(1967). In United States V. Mackay, 491 F. 616 (10th Cir. 1973), 
cert, denied, 416 U.S. 972 (1974), on motion for rehearing, the 
Tenth Circuit, without citing authority, remanded for reconsidera¬ 
tion of consecutive one year sentences on each of fifteen counts 
of a mail fraud indictment on the ground that such a sentence, 
imposed on defendants with no criminal records, was unconscion¬ 
ably excessive. To the extent that this Court finds these two 
authorities persuasive, they do not appear to stand for the propo¬ 
sition that an appellate court may review or modify sentences, 
but only that in exceptional cases the District Court can be called 
upon to reconsider its exercise of discretionary sentencing au¬ 
thority* . 

** Meyer’s passing claim that he has been subjected to cruel 
and unusual punishment is frivolous, since the sentence imposed 
was well within statutory limits. Badders v. United States, 240 
US 391 (1916); United States v. Dawson, 400 F.2d 194, 200 
(2d Cir. 1968), cert, denied, 393 U.S. 1023 (1969); Smith V. 
United States, 273 F.2d 462, 467-68 (10th Cir. 1959). 
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was deliberate, lasted 1 lany months, and netted substantial 
sums. The District Court had before it Meyer’s criminul 
record which showed, not merely an incident or two of 
prior criminal conduct, but a history of repeated similar 
offenses and violations of probation. Judge Duffy con¬ 
sidered Meyer’s sentence with great care—indeed, he awoke 
to ponder it in the night before sentencing (Tr. of April 
8, 1975, at 6). He was clearly concerned about Meyer’s 
previous misdeeds, because, as he put it, “I have read the 
presentence reports of people who are totally incorrigible, 
but I have got to admit nothing matched this.” Id. at 11. 
Meyer’s sentence of ten years’ imprisonment to be followed 
by five years, probation was well within the maximum of 
30 years which the District Court could legally have im¬ 
posed. It was certainly within the power of the District 
Court to combine a substantial term of imprisonment with 
probation in an attempt to break this defendant away from 
an established pattern of fraud and dishonesty and to pro¬ 
tect society from his present predilection to commit such 
offenses. Cf. United States v. Smallwood, 443 F.2d 535, 
543-44 (8th Cir.), cert, denied , 404 U.S. 853 (1971). 

CONCLUSION 

The judgment of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Cuhkan, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 

Allen R. Bentley, 

La whence B. Pedowitz, 

Assistant United States Attorneys, 

Of Counsel. 
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